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THE DEVELOPMENT PLAN
The development plan allocation SA E(d) requires that the appeal employment development be granted unless material considerations indicate otherwise.
The evidence before the inquiry proves that there are no such material considerations and that, in accordance with S.38 (6) 2004 Act, conditional planning permission should be granted for the appeal development.
GROUNDWATER 
The issue of groundwater affecting PWS and the ecology of the MLNR has been comprehensively investigated and assessed by HF as reported in the Technical Summary Chapter 4 of her proof of evidence (D6.1.4.).   Her professional conclusions (Chapter 5) that any risk (if any) to PWS can be managed and that the groundwater implications for the MLNR are ‘negligible,’ are not challenged.
Furthermore, the H Fraser Consulting / Tier Consult hydrogeological assessment of the appeal development, including the proposed piling method, has been audited by both the EA and AW and has been reviewed by McCloy Consulting, all finding the assessment to be robust.
The position on groundwater has, accordingly, been reached where it is common ground that, on the technical and other evidence before the inquiry, no material harm will be caused to ground water interests, whether PWS or ecological, by the carrying out of the appeal development in accordance with the draft planning conditions CD5.23.
BIODIVERSITY
The development of the appeal site for employment in accordance with the development plan allocation Policy SA2 E(d) must involve the loss of grassland and associated biodiversity.
While the sighting of the FM / S.41 species post-dates the SA2 E(d) allocation, MD xx - not saying allocation out-of-date / no objection to principle of development.
Its common ground that there should be off-site provision of compensating habitat for the loss.[footnoteRef:1] [1:  MD X: ‘Is a solution out there.’] 

Off-site habitat compensation is consistent with Policy DM6 (d), NPPF 174 (d) and the duty S.41 in NERC 2006. 
Compensation by BNG can be delivered by C5 (on-site) and by S.106 (Off-site).  CIL Regulation 122 requires the S.106 provision to be ‘necessary to make the development acceptable.’
Considerations in applying these tests are:
· not a WLS;
· not a national / local protected site; 
· Insp. Coffey  (CD3.9:100) on basis of 2017 survey (CD7.1.58)) site not a Priority Habitat (PH)
· MC (CD6.1.7: 6.3) HERC[footnoteRef:2] site = poor semi-improved grassland / habitat not qualifying under S.41 NERC 2006; [2:  HERC is hosted by the HMWT.] 

· (CD2.2.6) HE June 2021 survey – (f) ‘The areas of greater species diversity and acid grassland were not extensive enough or consistently species-rich enough to represent a priority grassland habitat.’
· MD xx – not providing eco assessment of site / not visited site/ accepting majority of site of low ecological value;
· FM not a protected species;
· MD xx - FM snapshot only – no evidence of breeding /colonisation on site; 
· Biodiversity metric (BM) / 10% biodiversity net gain (BNG) assessment not yet mandatory;
· Not yet known what form the government  BM 10% net gain assessment will take; 
·  S.41 NERC 2006 duty - not prescriptive as to what action to take. 
Having regard to above considerations the Council submits that the independent expert ecological advice it has received from Hertfordshire Ecology 14/09/2021 (CD2.2.21) remains robust; that the NE V2 Metric Calculation £142,800 contribution for the off-site provision and future management for a period of twenty five years of an area of species rich grassland in a location within proximity of the appeal site which in the opinion of the Council will deliver 11.90 Biodiversity Units applying Natural England’s Biodiversity Metric Version 2, would achieve a BNG in compliance with Policy DM6 and NPPF 2021: 174 (d). 
The HE CD2.2.21 advice is measured.  It includes a review of the (non-statutory) approach to BNG at the site in the context of the FM. It takes account of the photographic evidence. It is based on HE’s own June 2021 survey and subsequent UK habitats classification. It recognises that the classification required ‘a degree of interpretation regarding the weight given to the descriptive elements and the measurable elements for each habitat definition.’ It sets out the detail of the metric calculation.  It identifies the FM’s larval foodplants and reviews the conservation work that has been undertaken elsewhere and notes that ‘the Forestry Commission (FC) experience also suggests that new habitat can be created which is capable of being colonised by the species;’ and ‘that habitat compensation could work if a suitable grassland species composition and management regime could be secured elsewhere locally’ consistent with the S.40 and S. 41 NERC duties.[footnoteRef:3] [3:  See also MC Rebuttal (CD 8.1.3: 3.11/12 and Appendix 1) ] 

By contrast, MD (CD6.2.3) does not demonstrate by any substantive evidence that, on the basis of the sighting of a single FM on one day in 2021 on the appeal site, the development will result in the ‘local extinction of the species.’  Nor do his criticisms of the HE BM calculation demonstrate that the proposed S.106 (which provides for the Council to be the arbiter of delivery) ‘contribution’ will not result in a BNG.   The HE recommended measures are not ‘speculative’ but expressly have regard to the FC ‘meadow creation’ experience.[footnoteRef:4] Nor are the Bucks/Oxon examples exclusively on ancient ridge and furrow meadows.[footnoteRef:5] The weight of the evidence shows that alternative off-site habitat provision can be made for the purposes of Policy DM6 (i) and the NPPF 2021: 180(a).  [4:  It is submitted that Dr. Wainwright’s (qualified) comments (CD6.2.3:3.13-3.14) do not demonstrate that a compensation scheme is not viable.]  [5:  CD6.2.3: 3.15 –‘the majority’] 

MD xx says that the site habitat is ‘more akin to neutral grassland’ and not ‘modified grassland’ as described by HE in the BNG metric and that it would be ‘more accurate’ to place it in that category in the metric.  While that is his judgement, as noted, HE (CD2.2.21) the classification into UK habitat types ‘requires a degree of interpretation regarding the weight to be given to the descriptive elements and the measurable elements for each habitat definition.’  MD’s more akin/more accurate assertions are not demonstrative of the HE’s finding – ‘modified grassland,’ being wrong.
In this connection MD (6.2.3: 4.8) does not say that there are no condition sheets only that he has not seen them and would like to see the HE’s working.  And MD’s (6.2.3: 4.10/11) elevation of HE’s description of ‘areas with a species mix more characteristic of lowland meadow’ to there being lowland meadow on the site is conjecture not supported by evidence.[footnoteRef:6]  HE have not stated that lowland meadow habitat is present on the site.[footnoteRef:7] Nor must HE’s division of the grassland of the site into three 0.63 areas be, by definition, inaccurate for any reason identified by MD.[footnoteRef:8]  [6:  NB (CD6.2.3: 4.12) “If lowland meadow is present.”]  [7:  See also MC Rebuttal (CD8.1.3: 3.20-3.23) ]  [8:  See MC Rebuttal (CD8.1.3: 3.27-3.28] 

As regards MD’s (CD6.2.3:5) critique of the proposed offset contribution, it proceeds on the basis that the metric is allocated good quality ‘other neutral grassland.’  As noted, this is not HE’s judgement of the habitat on the site; and it is not shown that HE’s use of the government derived figure of £12,000 per unit is unreasonable.
In summary, its common ground that an offset financial contribution, as proposed in the S.106 can be made to achieve off-site biodiversity net gain consistent with Policy DM6 and the NPPF 2021.  For the reasons stated the Council invite the Inspector to prefer HE’s figure of £142,800 as being well founded on the totality of the evidence before the inquiry.
NOISE
[bookmark: _GoBack]The technical and other evidence before the inquiry, shows that noise impacts from the construction and operation of the appeal development, can be appropriately attenuated and managed by Condition 20 so as to avoid there being any ‘unacceptable adverse impact’[footnoteRef:9] on the existing and future indoor and outdoor acoustic environment of the residential occupiers of Maple Lodge Close, Longmore Close and Springwell Lane.  Accordingly, an hours’ condition, while looked for or ‘would be welcomed’ by the residents, is neither necessary nor reasonable applying the tests in NPPF 56) [9:  Cd4,27: DM9(d) ] 

The relevant policy framework – DM6 (), NPPF, PPG Noise and the NPSE, is not in issue.  The overall thrust of n0ise policy is not that development should not cause noise but that it should avoid crossing over the SOAEL boundary (CD4.48, CD6.1.10: 3.1- 4.2).  
CD6.1.10: MH 4.5 approach is consistent with policy:
· establish values of LOAEL for the sources on the appeal site;
· determine whether the site adversely affects existing noise sensitive receptors, 
· whether they are significantly adversely or merely adversely affected; and 
· decide what, if any, mitigation is required.
LOAEL – MH’s Covid reliance on the WHO guidelines absolute noise levels representing the threshold for LOAEL of 45dB LAr, I hour (day) and 40dB Lar, 15 minute (night) is supported by BS4142 and robust.
· CD4.49: WHO – “Sleep Disturbance. Measurable effects of noise on sleep begin at LAeq levels of about 30 dB…At night-time, outside sound levels about 1 metre from facades of living spaces should not exceed 45 dB LAeq, so that people may sleep with bedroom windows open. This value was obtained by assuming that the noise reduction from outside to inside with the window open is 15 dB.” 
· CD4.50: WHO – “Lnight, outside of 40 dB is equivalent to the lowest observed adverse effect level (LOAEL) for night noise…Night noise guideline (NNG) Lnight,outside = 40 dB”

MH CD6.1.10: 6.2 – these absolute levels are the lowest possible thresholds for LOAEL on the site, as they are not affected by the existing background noise levels.

CD1.3.3 CJ Update - Assessments Results[footnoteRef:10] – SCH3: rating levels at AP1 and AP2 are shown to be well below 45/40 [10:  Unchallenged results] 


Significant weight can attach to the SCH3 assessment for reasons set out in Council’s 12th April 2022 email (CD5.30)
· by siting /design both Units 1 and 2 provide noise screening
· MH’s noise assessment methodology presents a worst case;[footnoteRef:11] [11:  CD5.30: 6. See also CD8.1.2 MH Reb 3.4 ‘only considering 45/40 dB = ‘a worst-case assessment.’  And 3.6 ‘shortening assessment period.’] 

· MH PF CD6.1.10 section 7 – noise prediction programme applying + 6dB penalty shows in ‘T2  Assessment Results’ on page 14, rating levels at AP1 and AP2 remain well below 45/40 LOAEL;
· Cass Allen Peer Review CD2.4.6 – RSK worst case rating noise figure 42dB (incorporating CA +6dB penalty) is ‘approaching’ not above ‘adverse impact’ level in BS4142. See CD8.1.2 MH Reb. 3.13-3.14 

Weight to MH’s noise analysis is further reinforced by MH Rebuttal CD8.1.2 (p.12) ‘T1 Assessment Results’ (p12) at (AP3) Springwell Barn – rating levels at Springwell Barn all below 45/40 LOAEL.

Summary: The allocation SA2 E(d) recognises there will be an environmental relationship between the appeal site and the adjoining and nearby existing residential are.  MH comprehensive worst case noise assessment demonstrates that by built and acoustic design, the appeal development subject to Condition 20, will preserve the local residents’ existing daytime and night time acoustic environment. In particular, the development will not prevent widow opening at night or otherwise cause sleep disturbance.  An hours’ condition, accordingly, is not necessary or reasonable applying NPPF guidance including having regard, among other matters, to the ‘economic and social benefits’[footnoteRef:12] of the development. [12:  CD4.48: 005] 


PLANNING BALANCE

The Council’s statement INQ Doc 2: paragraphs 23-27 are repeated. 

The ‘Public Benefits’ set out in TS proof section 16 (CD6.1.1) would be secured by the grant of conditional planning permission for the appeal development.

CONCLUSION

The appeal employment development accords with the development plan and, subject to conditions, would cause no material harm to any interests of acknowledged planning importance.  

Tim Comyn
Francis Taylor Building
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