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27.
  COUNCIL SHARE IN THRIVE HOMES AND RE-VISITING   NOMINATIONS TO THE BOARD OF THRIVE HOMES LIMITED

(CED)
1.
Summary
1.1
  This report asks Members to consider and, if thought fit, approve a resolution that the Council gives up its nominal share in Thrive Homes, subject to strict conditions following its report in February 2015 on nominations to Thrive’s Board.
2.
Details

2.1
  At its meeting last February, the Council agreed to waive its right to nominate up to four members to the Board of Thrive Homes Limited (“Thrive”), effective from the end of the Council meeting on 19 May 2015.  

2.2
This report asks Members if they wish to consider also giving up its share-holding in Thrive Homes.  Thrive is a Company registered under the Industrial and Provident Societies Act 1965 and the Council is a holder of one of the three shares, this being in the name of the Chief Executive.  The share has a nominal value of £1. The shareholding entitles the Council to twenty votes at general meetings exercisable by the shareholder’s representative (the Chief Executive) or by proxy. The Rules of Thrive Homes Limited sets out the procedure for the ending of a shareholding which includes at Rule C13.3 the withdrawal from the Association by the giving of one month’s notice to the Secretary.
2.3
Under the Heads of Terms agreed during the Mediation conducted in November 2015, one of those terms was that the Council’s Chief Executive would use “reasonable endeavours” to transfer the Council’s share to Thrive Homes.  Ordinarily, this could be seen as a routine administrative matter and a logical consequence from its previous agreement to remove its nomination rights, and the Chief Executive would recommend the transfer.  However, matters concerning Thrive’s actions since the signing of the agreement have resulted in this report to Council.
2.4
Under the Heads of Terms, Members will recall from the previous report (attached) that “the date of reaching the payment Threshold moves forward by two months.  This is of significant value to the Council and it has been calculated on the basis of it being equivalent to two months’ worth of asbestos removal work that would otherwise be billed by Thrive to the Council pursuant to the asbestos indemnity.  Members should be clear about this.  If they approve the resolution and subject to the settlement agreement being in satisfactory terms to the Council, the amount required to be paid to Thrive will be lower overall by whatever is the cost of the work carried out in that two month period.”  The figure concluded was based on an average monthly cost of asbestos work of £60,000.  The proposal to delay by two months (from 1 September 2014 to 1 November 2014) the transfer from Thrive to TRDC of the financial burden of asbestos works was equivalent to £120,000.

2.5
Two matters have since arisen.  The first is that Thrive has refused to honour the agreement at present unless the Council’s Chief Executive has used “reasonable endeavours” to transfer the Council’s share to Thrive Homes.  This report, whatever the Council’s decision, is sufficient reasonable endeavour to fulfil this condition.  Nevertheless, it follows that, given Thrive’s stance and until this particular matter is concluded, the rest of the mediation agreement on either side is not enacted.  Council is therefore asked to consider whether it wishes to delay the enactment of its waiving of its Thrive Board nomination rights until the matter is concluded to the satisfaction of the Council.  This is particularly important given 2.6 below.
2.6
It has come to TRDC’s attention that the cost of asbestos remedial works from 1 September 2014 to 1 November 2014 is much less than £120,000.  Given the nature of the agreement, it is recommended that the waiving of the Council’s Thrive Board nomination rights is delayed until proof is received of asbestos remediation work undertaken from 1 September 2014 to the value of £120,000 is received and only works undertaken thereafter become the responsibility of TRDC (and subject to 2.7 below).
2.7
If the Council is minded to agree the transfer of its one-third share in Thrive Homes (its nominal value being £1), it considers doing so on condition a) that 2.6 above is enacted and b) that a value on that transfer agreement be determined.  
3.
Options/Reasons for Recommendation
3.1
  When Members agreed the nomination matter in February, the full Heads of Terms agreement has not been reached and has since been subject to considerable legal wrangling, which was not the intention of the mediation agreement.  This report will move the process forward.
4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report are within the Council’s agreed policy and are within budget.
  5.
Financial Implications
5.1
  The Council should be able to ensure receipt of its due £120,000 of asbestos works before it incurs liability for further work.
6.
Legal Implications
6.1
  These are as set out within the body of the report.
7.
Equal Opportunities Implications

7.1
None Specific
8.
Staffing Implications
8.1
  Considerable staff time between the legal and major projects departments continues to be demanded in respect of the asbestos indemnity dispute 
9.
Environmental Implications
9.1
  The asbestos indemnity runs for 21 years from the date of the transfer agreement, therefore expiring in March 2029, and the housing stock covered by it should be asbestos-free or completely asbestos-safe well before that time, the work being the responsibility of Thrive.  Of the 14 years remaining, the lion’s share of the work should have been disposed of well before that time.
10.
Community Safety Implications
10.1
  None specific.
11.
Customer Services Centre Implications
11.1
  None specific.
12.
Communications and Website Implications
12.1
None specific.  
13.
Risk Management and Health & Safety Implications

13.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk.  In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

13.2
The following table gives the risks if the recommendation is agreed, together with a scored assessment of impact and likelihood: 

	Description of Risk
	Impact
	Likelihood

	1
	None
	
	


13.3
The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	That TRDC loses any influence it has to ensure the spirit of the mediation agreement is enacted, resulting in financial loss to the Council
	III
	A


13.4
Of the risks detailed above none is already managed within a service plan.

13.5
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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13.6
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

14.  
Recommendations
14.1
Council is asked to delay the enactment of its previous decision to cease to exercise its right to nominate Members to the board of Thrive with effect from Annual Council on 19 May 2015 and to terminate any existing nomination on that date, until the matter is concluded to the satisfaction of the Members.
14.2
If the first recommendation is agreed, the Council cannot consider the mediation agreement is enacted on both sides and therefore it retains its nomination rights to Thrive Homes until proof is received of asbestos remediation work undertaken from 1 September 2014 to the value of £120,000.
14.3
The Council will not consider the transfer of its one-third share in Thrive Homes until 14.2 above is enacted.  

14.4

Consideration of the transfer of its one-third share in Thrive Homes is to be the subject of a further report, when a value such a transfer agreement will be determined.

Report prepared by:
Steven Halls, Chief Executive
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