  

  COUNCIL -   17 JUNE 2014
PART I – DELEGATED

25.
  

  COMMUNITY INFRASTRUCTURE LEVY (CIL) DRAFT CHARGING SCHEDULE

(DCES)
  
1.
Summary
1.1
  The Community Infrastructure Levy (CIL) is a new tariff which will allow funds to be raised from new developments in Three Rivers. The money can be used to fund a wide range of infrastructure that is needed as a result of development.
1.2
Three Rivers’ Preliminary Draft Charging Schedule, the first stage of public consultation on Three Rivers’ levy rates, has been carried out. Approval is sought for a further period of consultation on a Draft Charging Schedule.

2.
Details

2.1
  Background
2.2
The Community infrastructure Levy (CIL) is a mechanism, introduced by Government in 2010, to allow local planning authorities to raise funds from some forms of new development in order to pay for the infrastructure that is, or will be, needed as a result of that new development.

2.3
The levy is applied on a £s per square metre basis on new floorspace. It replaces, in most cases, the use of Section 106 Planning Obligations (S106). From April 2015, CIL will be the only legal means by which local authorities will be able to collect and ‘pool’ developer contributions to deliver infrastructure improvements. Alongside CIL, S106 obligations will still exist as one-off agreements to mitigate the impacts of larger developments and to contribute to the provision of Affordable Housing.
2.4
CIL Progress to Date
2.5
The stages for the preparation of a CIL Charging Schedule are set out in statute. The estimated timetable for progressing CIL to adoption is set out below:

	Stage


	Timetable

	Preliminary Draft Charging Schedule

· Public Consultation
	December 2012

	Draft Charging Schedule (DCS)
· Public Consultation

· Submission to an independent inspectorate
	July/August 2014
Sept/Oct 2014

	Public Examination
	November/December 2014

	Adopt a Final Charging Schedule
	February/March 2015

	Implementation
	April 2015


2.6
Consultation on Preliminary Draft Charging Schedule
2.7
The Executive Committee approved the Preliminary Draft Charging Schedule for public consultation on the 3 December 2012. Consultation took place between 21 December 2012 and 15 February 2013. Letters were sent to all the residents, organisations, developers and agents on our consultation data base as well as to agents and developers who are invited to the Agents Forum. This consultation focussed on the proposed tariffs for different types of development in the District and not how CIL receipts will be used.  The responses were noted by the Executive Committee on 22 July 2013 and are summarised below:
2.8
There were a total of 34 representations received. The main issues raised were:

· concerns about how CIL is to be spent and its relationship with S106

· a specific issue about the future engagement between charging authorities and the County Council around infrastructure investment priorities and the extent to which, from the latter’s perspective, CIL can ‘replace’ funding for infrastructure currently secured through those planning obligations unlikely to be feasible when CIL is introduced
· concerns about viability assumptions, with particular issues raised in relation to proposed retirement home/specialist care home rates, retail development and their impact on the deliverability of schemes

· some issues raised about residential rates.
2.9
There was no evidence submitted with any of the representations to substantiate their claims or to show that CIL levy rates in the Preliminary Draft Charging Schedule should be changed.
2.10
Hertfordshire County Council
2.11
In its representation Hertfordshire County Council (HCC) raised concerns that their current infrastructure planning work (relating to infrastructure provided by the County Council) may not satisfy the requirements of the new CIL guidance and considered that further work was required.

2.12
HCC also consider it necessary to determine which of its infrastructure schemes should be prioritised for the receipt of CIL monies and, for the Charging Authority to demonstrate how these priorities are reflected in its Regulation 123 list (the list which states the types of infrastructure to be funded through CIL). 

2.13
Following the consultation HCC are undertaking additional work to produce an infrastructure delivery schedule that will identify the infrastructure that they consider necessary to support future development within the District. This information is not needed for the examination of the Draft Charging Schedule but can be used in the future when the Council considers where the CIL monies will be spent, alongside the Council’s own Infrastructure Delivery Plan. (See paragraph 2.30 re Regulation 123 List and paragraph 2.42 re Governance and Spending of CIL Monies).
2.14
Viability Assumptions/Modelling of Viability Assumptions
2.15
In its representation, Howard Sharp & Partners on behalf of Land & Partners Ltd question the appropriateness of a series of assumptions within the Viability Assessment, specifically development profit.
2.16
Consultants Lambert Smith Hampton (LSH), who undertook the viability assessment, made considerable allowances/tolerances in their assumptions which have not been recognised by those making these representations. LSH have allowed for sufficient tolerance in the CIL rates to ensure that, on balance, most developments across the authority are not at the margin of economic tolerance. LSH methodology has been found ‘sound’ in other CIL examinations including the recent examination into Hertsmere’s CIL.
2.17
Care Homes
2.18
Developers McCarthy & Stone, Signature Senior Lifestyle and the Retirement Housing Group made representations in relationship to retirement housing and extra care housing and suggested that a CIL will prejudice the delivery of such housing. 
2.19
It is recognised that there is a difference in viability between retirement housing (Use Class C3) and extra care housing (Use Class C2). The Viability Assessment identifies that in general sufficient surpluses are generated within retirement housing to charge a CIL, these have been classed as a ‘Care Home’ within the Preliminary Charging Schedule. It is understood that these companies develop a range of products across both Use Class C2 and C3.
2.20
It is intended that only those developments that fall within Use Class C3 will be liable for CIL. The Development Management team will, upon submission of a planning application, decide which class a particular development falls into depending on the individual circumstances of each case.
2.21
In order to make it clear that the CIL is to be levied on Class C3 and not C2, additional wording has been added to the Draft Charging Schedule.

2.22
Retail
2.23
Representations were received from WM Morrison Supermarket PLC and ASDA. Morrison’s representation stated that the levy rate should be lowered in line with CILs in different parts of the country while ASDA wanted no CIL, a reduced CIL or a flat rate applied across the District and across all development types.

2.24
Neither submitted any evidence to support their representations and indeed several of the suggestions made would contravene the CIL Regulations.
2.25

However, following the examination of the Hertsmere Draft Charging Schedule it was necessary to undertake further viability assessments to test whether the proposed £120 per sqm for Retail development remained viable for potential smaller retail development across the District. 
2.26
The updated viability assessment determined that the average size of the smaller retail units across the District are circa 90sqm and concluded that £60 per sqm for Retail development is more realistic. The Draft Charging Schedule has been changed to show this. (Appendix 1).
2.27
South Oxhey Regeneration
2.28
The South Oxhey Regeneration scheme was reviewed as part of the Viability Assessment specifically to understand the impact of the assumed Section 106 costs of approximately £3M (c£7500 per unit to cover the costs of anticipated infrastructure in the original Master plan), 45% affordable housing and the low level of private residential sales values in the area. The Assessment concluded that any additional CIL to this scheme would make it unviable. It is important to note that the Viability Assessment had already concluded that a CIL would not be viable in this area and has been allocated a CIL rate of £0.

2.29
It is, therefore, considered that S106 is the most appropriate means of securing the necessary infrastructure associated with the regeneration of South Oxhey. Therefore developer contributions for the South Oxhey Regeneration Scheme will be secured through S106 as opposed to CIL. The S106 will be site specific to the South Oxhey Regeneration and must be spent within it.
2.30
Regulation 123 List
2.31
In terms of the list of infrastructure that will be funded by CIL, the guidance issued by the DCLG requires that a draft Regulation 123 list indicating the Charging Authority’s CIL spending priorities should be available at examination as supporting evidence (but not to be examined), together with an indication of what is to continue to be required through S106.

2.32
The purpose of the list is to differentiate between those types of infrastructure that the authority intends to fund through CIL and those where a planning obligation under S.106 of the Town and Country Planning Act 1990 (as amended) or another source of funding may be pursued to deliver the relevant infrastructure.

2.33
The Regulation 123 List (Appendix 2) sets out the types of infrastructure that have been identified through the Infrastructure Delivery Plan. Please note that it is not necessary to identify specific schemes, just the type of infrastructure.
2.34
National policy allows the Council to amend the list as it sees fit and it will be reviewed on a periodic basis having regard to:

· updates in evidence of the Infrastructure Development Plan

· the progress and delivery of planned schemes

· potential changes to the CIL Regulations.
2.35
Draft Instalments Policy
2.36
The Regulations allow the Council to introduce an instalment policy to assist developers. The instalments policy that was consulted on as part of the Preliminary Draft Charging Schedule would have been offered in all cases where the total CIL liability is £35,000 or greater and would have been payable in four instalments over a period of 18 months.
2.37
Following the consultation and further considerations (management of the instalment scheme, type of development over the plan period etc) the Instalments Policy (Appendix 3) has been amended to two instalments over a period of 120 days where the chargeable amount is between £35,000 but below £100,000 and three instalments over a period of 360 days where the chargeable amount is £100,000 or above.

2.38
The Instalments Policy does not form part of the examination of the Draft Charging Schedule but will be consulted on alongside it. (Appendix 3). 
2.39
Declaration
2.40
Section 212 of The Planning Act (2008) as amended by the Localism Act (2011) requires that a declaration stating that the charging authority has complied with the requirements of the regulations and used appropriate available evidence to inform the Draft Charging Schedule. This declaration must be approved at a meeting of the authority and by a majority of votes of Members present.

2.41
As this can not be done until the consultation on the Draft Charging Schedule has been completed, the Statement of Compliance Declaration and the submission of the Draft Charging Schedule for examination will need to be approved by Full Council in September 2014. 
2.42
Governance and Spending of CIL Monies
2.43
Amendments to the CIL Regulations (December 2012) introduced a shift in emphasis around how CIL is spent: the relationship between CIL and S106 and, the engagement of outside bodies (particularly County Councils in two tier areas) on CIL expenditure. Charging Authorities
 (CAs) must now collaborate with County Councils to agree priorities for spending CIL, having regard for County Council spending priorities and the need to fund strategic infrastructure. 
2.44
In addition to the above, the guidance sets out the proportion of CIL funding to be passed onto local communities as follows:

· 15% of CIL revenue received by the Council will be passed onto Parish Councils where development has taken place (capped at £100 per existing council tax dwelling per year)

· A Parish Council with an adopted Neighbourhood Plan will receive 25% of the CIL receipts generated by development within the Neighbourhood Plan Area (not capped)

· In non-parished areas where the designated Neighbourhood Forum is responsible, the Council keeps the money but is expected to consult the relevant neighbourhood on how it is spent.

2.45
It is also anticipated that the Hertfordshire Local Economic Partnership (LEP) will be approaching the Council for a proportion of CIL funding for their Evergreen Infrastructure Fund.

2.46
The Council’s governance arrangements for the spending of CIL, is not part of the Charging Schedule and does not form part of the CIL Examination. We are currently working with HCC and other authorities in Hertfordshire (via the CIL Reference Group
) to identify an effective structure for governance.  

2.47
A further report proposing a CIL Governance Structure will be presented to Management Board and the Policy & Resources Committee prior to the adoption of the CIL.

3.
Options/Reasons for Recommendation
3.1
  Regulation changes coming into force in April 2015 will significantly curtail the way in which the Council can collect and spend funding secured through Section 106 obligations for infrastructure projects. It is therefore essential that the Council has a Community Infrastructure Levy in place before this date so that it can help to fund such projects.

3.2
The proposed levy rates set out in the Draft Charging Schedule are in accordance with the CIL Regulations and are based on viability evidence and deal with variations of economic viability within the District without being overly complex.

3.3
The Council could choose not to prepare a CIL Charging Schedule but given the need to fund infrastructure to support the planned level of development there is considered to be little justification to pursue such an option. The National Planning Policy Framework (NPPF) emphasises the interconnection between CIL and the Local Plan, specifically the role of CIL to support the planned development set out in the Local Plan.

4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report are within the Council’s agreed policy and budgets as set out in the Strategic Plan to prepare the Local Plan (LDF) to promote the theme of Sustainable Development.
5.
Financial Implications
5.1
  The preparation of the Community Infrastructure Charging Schedule will be met by existing revenue budget for Economic and Sustainable Development. 

5.2
The CIL Regulations permit authorities to use levy receipts to finance administrative expenses in connection with the CIL to include the costs of the functions required to establish and run a levy charging scheme. Administrative expenses include set up costs, such as consultation, preparing evidence on viability or the costs of the examination.

5.3
CIL, in most cases, will replace the existing means of securing developer contributions (S106), including those collected by Hertfordshire County Council. Therefore, upon the adoption of CIL there will be a reduction in the amount of S106 secured by the Council. Estimations on the likely funding generated by CIL is based on broad assumptions (including number of dwellings, dwelling size, existing floor space to be deducted, anticipated dwelling capacity of sites allocated). Estimated CIL receipts from residential development over the Plan Period (2015 - 2026) is forecasted to be approximately £4.7m.

6.
Legal Implications
6.1
  None specific.
7.
Equal Opportunities Implications

7.1
Relevance Test

	Has a relevance test been completed for Equality Impact?


	Yes

	Did the relevance test conclude a full impact assessment was required?
	No


7.2
Impact Assessment


What actions were identified to address any detrimental impact or unmet need?


 ASK   \* MERGEFORMAT None required.
8.
Staffing Implications
8.1
  The production of the Three Rivers Community Infrastructure Draft Charging  
Schedule will be undertaken by staff in the Economic and Sustainable 
Development Team.

8.2
Officers from Technical Support, Development Management, Building Control, Land & Property, Finance and Legal will have to be involved in the administration, collection, monitoring and enforcement of CIL. It may be that additional staffing resources and software will be required to administer CIL and this can be funded from a proportion of the CIL receipts. 

9.
Environmental Implications
9.1
  CIL will provide a mechanism for continuing to ‘pool’ contributions for infrastructure that includes open space and will therefore enable some environmental objectives to be funded.

10.
Community Safety Implications
10.1
  There are no direct community safety implications. However, securing CIL to address infrastructure priorities will be important to the community and its safety; for example, securing funds for additional police facilities in the District.

11.
Customer Services Centre Implications
11.1
  The CSC has been briefed to respond to requests for information on the Local Plan generally.

12.
Communications and Website Implications
12.1
  Information about the Community Infrastructure Levy is included on the Council’s website

13.
Risk Management and Health & Safety Implications

13.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk.  In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

13.2
The subject of this report is covered by the  ASK   \* MERGEFORMAT Economic and Sustainable Development Service Plan.  Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.
13.3
There are no risks to the Council in agreeing the recommendation.
13.4
The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	Progression of the Three Rivers CIL Charging Schedule will be delayed which will result in the Council not having a CIL in place by April 2015 when the restrictions on Section 106 Obligations come into force. This will result in the Council not being able to ‘pool’ contributions from S106s and thus impacting on the delivery of infrastructure such as education, provision of open space etc.
	III
	B



Of the risks above the following are already included in service plans:

	Description of Risk
	Service Plan

	1
	Failure/delay in delivery of Local Plan
	Economic and Sustainable Development


13.5
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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13.6
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

14.  
Recommendation
14.1
That   Council approve the following documents for consultation:

· Draft Charging Schedule (Appendix 1)

· Regulation 123 List (Appendix 2)

· Instalments Policy (Appendix 3).

  

  Report prepared by:
  Claire May, Principal Planning Officer 

Data Quality


Data sources:


 ASK   \* MERGEFORMAT 

 ASK   \* MERGEFORMAT Stage 1 Viability Assessment


Stage 2 Viability Assessment


Stage 3 Additional Viability Assessment



Data checked by:  ASK   \* MERGEFORMAT David Holmes

Data rating: 
	1
	Poor
	

	2
	Sufficient
	

	3
	High
	(



Background Papers


  Core Strategy (2011)


Infrastructure Delivery Plan (2012)

  
Stage 1 Economic Viability Assessment (September 2012)
Stage 2 Economic Viability Assessment (Draft) (November 2012)
Community Infrastructure Levy (Amendment) Regulations 2011
Localism Act 2011

Community Infrastructure Levy (Amendment) Regulations 2013

http://www.legislation.gov.uk/uksi/2014/385/pdfs/uksi_20140385_en.pdf
Summary of Public Consultation on Preliminary Draft Charging Schedule Report to Executive July 2013
Report to Executive December 2012  

APPENDICES / ATTACHMENTS
· Appendix 1   Draft Charging Schedule 

· Appendix 2 Regulation 123 List 

· Appendix 3 Instalments Policy 

� Section 206 of the Planning Act 2008 (The Act) confers the power to charge the Community Infrastructure Levy on LPAs. TRDC is the charging authority.


� The LEP’s Strategic Economic Plan (March 2014) sets out the intention to set up the Evergreen Transport Fund which will expect LPAs to contribute by diverting a proportion of retained receipts from business rates receipts and from CIL although this has not been agreed with the LAs.


� CIL Reference Group – Officer working group made up of all Hertfordshire LPAs including HCC.
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