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Consultation on Meeting EU Landfill Diversion Targets – Interim Response

1 Overview
1.1 The consultation seeks views on how the UK should meet EU Landfill Directive targets in light of proposals to change the definition of municipal waste to bring the UK into line with the rest of Europe. Under the Landfill Directive member states have to reduce the amount of biodegradable waste sent to landfill with progressive reductions up to 2020. A second stage consultation will be brought forward in due course with specific proposals based on the results of the first stage.

1.2 The consultation proposes to expand the tonnages covered by the Directive to take into account a wider definition, which will include commercial and industrial wastes collected by the private sector. This will require the 1995 baseline to be revisited as well as changes to the way in which the UK reports and monitors wastes sent to landfill.

1.3 It should be noted that even though the changes proposed in the consultation will result in commercial and industrial waste coming under the scope of the Landfill Directive there are no plans to extend coverage of the Landfill Allowance Trading Scheme, (LATS) to cover the additional material. This means that wastes relevant to the new definition will be based on the composition of the waste as opposed to who collects it. Therefore clearly the consultation has significant implications for LATS. 

1.4 An initial assessment of the proposed changes carried out by DEFRA has stated that they do not see the need for any additional measures beyond landfill tax or LATS in order to meet the revised targets. In addition provisional assessments for 2009/10 indicate that progress under the new regime is likely to be similar to progress based on current definitions. However, there does remain some residual concern over the prospects for achieving targets in 2012/13.

1.5 In terms of monitoring progress towards the revised targets the consultation highlights DEFRAs preferred position, which is to measure the amount of biodegradable municipal waste using returns made by landfill operators. The advantage of such an approach is that the system already exists and therefore should not represent a significant additional burden.

1.6 Longer term this raises questions with respect to the continued necessity of LATS especially given the continuing rise in landfill tax, which is now cited by most commentators as the main driver in moving away from landfill. This is especially relevant given the drawbacks created by LATS such as the disincentive to collect trade waste, which does not sit well with future waste policy direction, which is looking to encourage the management of household, commercial and industrial wastes as a single stream.

1.7 Finally the consultation confirms that DEFRA is proposing to retain WasteDataFlow, (WDF) which is the main tool used to track performance against current definitions and targets. WDF is also used to report against the three National Indicators within the Local Government Performance Framework. Longer term there is also a continued role for WDF with respect to its ability to report against the revised Waste Framework Directive including specifically the 50% recycling target for household waste by 2020.

1.8 Specifically the consultation asks the following questions :-

2 Reporting and Monitoring Obligations

2.1 Q1: Which of the possible approaches to reporting on the amount of Biodegradable Municipal Waste (BMW) sent to landfill should DEFRA develop further? Is it right to favour measuring a landfill target at the point of landfill, provided a robust and credible method can be determined ?

1.1.1   In answering this question it is necessary to consider that the original purpose of the Landfill Directive was a progressive reduction in the amount of biodegradable waste sent to landfill. Therefore given DEFRAs stated preference for not extending LATS to cover commercial and industrial wastes it appears that measuring at ‘the point of landfill’ would be a sensible approach. 
1.1.2  Such an approach could be used to correct the UK’s long standing failure to operate a robust data capture and monitoring regime which accurately tracks material / waste flows through the economy. The approach could be similar to double entry book keeping where wastes coming into the system are ‘matched’ with those go out for reprocessing or final treatment / disposal. Participation could be made mandatory via the licence application and granting process for waste facilities. 

1.1.3  Properly configured the system could be used to identify input / output trends across the whole municipal waste stream in terms of both tonnage and specific  materials. The national picture could then be broken down into regions which in turn could feed into waste development frameworks and for the first time would link waste management with the UK’s planning system. This could then be used to identify local, regional and national renewable energy opportunities (and needs!). 

1.1.4   Having data generated in this way could also be used to assess the impact of behavioural change programmes on specific materials and tonnages at local,            regional and national levels. 

1.1.5  Ultimately it is for DEFRA to decide whether the methods employed are “robust and credible” and compliant with European protocols so as to avoid any future need to adjust definitions and / or monitoring procedures. To this end, subject to the provision of further guidance we would welcome the chance to comment on any such methods proposed by DEFRA. 
1.1.6  Regardless of the final design of the monitoring system DEFRA need to be clear about any future moves to introduce municipal waste recycling targets that will require the private sector to establish the relevant audit trails in order that performance in all areas of waste management can be adequately tracked as  opposed to focusing solely on landfill. 

2.2 Q2: Are there alternative approaches that DEFRA should be considering? 

2.2.1 The advantage in using landfill returns is that the system is already in place and should provide the required data. However, as mentioned above DEFRA need to consider how best to capture the relevant data that will fully illustrate how the private sector deals with wastes prior to landfill in orderly to properly assess the UK’s total recycling performance. This approach is likely to also be relevant to demonstrating compliance with proposals to ban or restrict certain materials from landfill.

2.3 Q3: Is the current guidance on classifying waste by the List of Wastes sufficient for ensuring that waste is correctly identified against European Waste Catalogue code, and hence whether it is municipal waste or not? 

2.3.1 Whilst the implementation of the European Waste Catalogue was a significant development in standardising the reporting of waste data across the EU, it has been limited by a lack of appropriate guidance (and enforcement) to ensure the EWC is being used consistently. The evidence for this can be found in the consultation document which identifies a ‘disproportionately large amount of waste landfilled’  under a ‘small number of mixed codes’ indicating a tendency to use ‘ catch-all’ codes when dealing with mixed loads.
2.3.2 As the intention is to include a greater proportion of commercial and industrial waste within the new definition of municipal waste it needs to be made clear under which codes waste should be recorded. To address this DEFRA in conjunction with the Environment Agency need to provide clear guidance with respect to the use of the EWC codes.

2.3.3 Whilst “Local Authority collected waste” can be recorded through the use of the appropriate codes this does not provide any indication of biodegradability. Local authorities already report through WDF for the purposes of biodegradable waste diversion. Any new approach to monitoring diversion “at the point of landfill” should be complimentary and not place any additional burdens on Local Authorities.  

3 Policies to divert biodegradable waste from landfill

3.1 Q4: Do you consider that LATS is an effective policy to assist England meet its share of the UK landfill diversion target in 2013 and 2010. Please provide evidence to support your views if possible. In particular it would be useful to know the role LATS plays in future planning by local authorities to divert waste from landfill. 

3.1.1 As a policy tool LATS has been a key driver in the movement away from landfill as evidenced by LATS being used to underpin the majority of outline business cases submitted to DEFRA in support of applications for PFI funding to help deliver large scale waste treatment facilities.

3.1.2 However, as a market mechanism to ensure compliance with the Landfill Directive at cheapest cost LATS has failed indicated by the low number of trades which have taken place since the scheme was implemented. The market aspect of LATS has been undermined by the national drop in waste tonnages in recent years, which generated significant surplus allowances. In addition one of the more fundamental problems with the scheme was and remains the fact that very few waste disposal authority (WDAs) set out to purchase additional allowances over and above their allocation as part of a deliberate strategy. Therefore without this dynamic the trading of LATS was never going to materialise as originally intended.

3.1.3 However, at the same time landfill tax, which is to set to rise to £80 per tonne by 2014/15, has effectively replaced LATS, with the added advantage that it is relevant to the whole waste stream. Further evidence with respect to the importance of landfill tax compared to LATS can be seen in the number of new merchant facilities which are being proposed throughout the UK to divert commercial and industrial wastes from landfill indicating that the overall tax level is starting to reach a critical level where landfill avoidance strategies are now being pursued by the industry primarily to avoid costs.

3.1.4 The proposals to amend the definition of municipal waste also make redundant the threat of EU fines being passported down to WDAs. Clearly in any future scenario where the UK as a whole did not achieve the required reductions it would be impossible for the Government to attribute and / or apportion which part of the municipal waste stream was non compliant. 

3.1.5 These developments point to a need to replace LATS with an ‘intelligent’ landfill tax system, perhaps based on the use of a greater number of bands linked to waste streams (as defined by the EWC) that have the greatest carbon savings or impacts. However, care will need to be taken with any proposed exit from LATS to ensure that any such changes do not undermine ongoing procurement processes. 

3.1.6 The removal of LATS would also simplify the management of trade waste in the public sector especially in two-tier areas where local councils are often best placed to provide trade waste collection services which increasingly include some form of provision for recycling. 

3.1.7 Therefore in the medium to long-term, whilst LATS has been seen as a necessary driver, it has now been replaced by more pressing objectives which relate to the need to reduce the amount of municipal waste being sent to landfill for financial reasons. 

3.1.8 The consultation paper suggests there is a possibility that waste collection authority (WCA) obligations could be extended to include the requirement to collect all waste included within the new definition. Although this is not an option that DEFRA is considering pursuing, should this option be considered in the future then it is worth noting that it will have significant implications for Local Authorities and should therefore be the subject of a consultation in its own right. 

3.2 Q5: What policy instruments should DEFRA consider in its assessment of those necessary to meet the landfill diversion targets in 2013 and 2020? Please provide evidence to support your response if possible. 

3.2.1 The implication behind the question is that additional policy measures are necessary in order to meet landfill diversion targets in 2013 and 2020. This is at odds with paragraph 1.8 on page 6 of the consultation which clearly states that based on DEFRAs own provisional assessment… “no additional measures beyond on those already in place, are necessary to meet the targets…”. Given current waste trajectories, the number of treatment facilities due to come on line, as well as the transposition of revised Waste Framework Directive later this year, there is a ‘weight’ of evidence that existing policy instruments are sufficient to achieve the landfill diversion targets. Therefore the simple answer to the question is that no additional policy instruments should be necessary.

3.2.2 However, DEFRA are clearly considering the potential for “banning” a range of waste types, including, paper/card, food, garden waste, wood, metals, glass, plastic etc from landfill. The consultation on these proposals in effect gives a ‘carbon weighting’ to the different waste streams which provides an opportunity to link such bans or restrictions to different landfill tax bands as described above. If landfill bans / restrictions become a reality they will clearly need to be supported through existing legislation such as the proper enforcement of the Pre-Treatment Regulations 2007.

3.2.3 To this end it is reassuring to note that DEFRA recognises the timescales and costs involved in the provision of the new and additional treatment infrastructure that would be necessary if “restrictions” or “bans” were to be introduced as well as the need to introduce these are part of wider measures.

3.2.4 That said as indicated above the development of an intelligent landfill tax system perhaps even further developed to cover other waste treatment methods would be one way to reset the UK’s approach to meeting EU Landfill Directive targets whilst supporting an integrating landfill bans into the revised approach if deemed necessary.

3.2.5 DEFRA, through WRAP, are already working with industry on various waste reduction initiatives such as the Courtauld Commitment, to reduce the amount of packaging produced and ultimately placed out for collection. Local authorities, in some areas, are already experiencing a “drop-off” in recycling tonnages, some of which could be attributed to the success of such national initiatives as well as local schemes promoting waste education and reduction. We would like to see the continued use of such initiatives, especially on a voluntarily basis as these are often easier and quicker setup as opposed to new legislation.

3.2.6 Therefore given the policy instruments already in place, together with the significant increase in thermal treatment capacity scheduled to come online in the next few years we would caution against the development of any new stand-alone policy initiatives. Instead we would prefer to see DEFRA concentrate on developing a landfill tax system as outlined above to support existing initiatives.

3.3 Q6: Are there other policy options specifically to divert biodegradable municipal waste from landfill that DEFRA should be considering? 

3.3.1 All treatment technologies play a part in an integrated approach to waste management and we must recognise that potentially recyclable materials will remain in the residual waste stream through to treatment no matter how much effort is expended by Local Authorities on waste minimisation, reuse and recycling initiatives.

3.3.2 A key driver for incorporating treatment (MBT, EfW etc) in a waste strategy is the Landfill Directive and the diversion of biodegradable waste. Additional recovery of value through the process through extra recycling both at the front and back end of any treatment technology should be encouraged. Changes to allow post combustion (for example) recycling to count towards National Indicator 192 may encourage further diversion from landfill and help raise the acceptability of treatment technologies with the public.

3.3.3 To support such moves there is also a need to develop minimum acceptable standards for Compost Like Outputs (CLO) from mixed waste within the UK particularly as the use of this material is acceptable within other member states. The development of such a standard would provide clarity and enable those Local authorities considering treatment technologies, other than energy from waste, to estimate their biodegradable municipal waste diversion with a degree of certainty. Similarly a minimum acceptable standard for compost produced from 'bio-waste' is required as this type of material would have different market opportunities than CLO.
3.3.4 In turn to support the on going and future development of waste treatment infrastructure the UK’s current planning system needs drastic change. To this end recent statements with respect to the future of the Infrastructure Planning Commission give particular cause for concern. 

3.3.5 With no viable alternative that gets away from the parochial concerns of vocal minorities it is difficult to see how a locally based planning system for infrastructure projects of national importance will be able to deliver the required number of facilities within relevant timescales. 
3.3.6 Failure to address this issue could fundamentally undermine progress towards landfill diversion targets as well as the provision of specific infrastructure to deal with selected waste types generated as a result of landfill bans or restrictions.
4 Amending the Existing Legislation - Section 5

4.1 Q7: Do you agree with the proposal to create the concept of “Collected Waste” as a means of LATS continuing in its current form as a policy addressing waste collected by local authorities? 

4.1.1 In order to allow for the new definition of municipal waste there is clearly a need to be able to distinguish between waste collected and dealt with by Local Authorities, and that by the private sector. It is agreed, at this stage, that “Local Authority collected waste” is a suitable term. It should however be made clear what waste is included within the new “Local Authority collected waste” term.

4.1.2 Any necessary changes to the definition or the responsibilities of Local authorities with respect to LATS will depend on whether the scheme continues or not. In addition given proposals to widen out the definition of municipal waste DEFRA will need to carefully consider the implications for the WET Act 2003 which uses the term municipal with respect to the operation of LATS.

4.2 Q8: Is collected waste the best term, or is there a better alternative? 

4.2.1 Please see the answer to Question 7.

4.3 Q9: Do you agree that allocations of landfill allowances to Waste Disposal Authorities should be retained as currently allocated for each LATS scheme year? 

4.3.1 The question assumes that DEFRA sees a continued role for LATS. If this is to be the case and LATS continues to be the method by which government measures the amount of biodegradable wastes diverted from landfill by local government then there is clearly a need to retain allowances. However, this should only be done on the proviso that local authorities will not be given any responsibilities for wastes not previously considered to be municipal.

4.3.2 It is suggested in sections 3.16 and 4.27 that LATS could be potentially extended to cover the new definition of municipal waste. Should this approach be adopted then it raises the issue of whether WDA’s could trade LATS allowances with the private sector. To do otherwise would retain the “additional burden on Local authorities, which is not placed on the private sector” mentioned in section 4.17. 

4.3.3 Again this points towards the practical difficulties in retaining LATS, which could continue to distort how waste is managed in the UK based on who actually collects the waste in the first place. This reinforces the need to carefully consider whether LATS actually has a worthwhile future role to play.

4.4 Q10: Do you think targets for BMW to landfill should be set in non-target years, and if so, on what basis ?

4.4.1 The question is superfluous. As stated above the HWP believes that the changes proposed by DEFRA as outlined in the consultation make LATS redundant. 

4.4.2 In turn the evolution of the landfill tax into an ‘intelligent’ disposal tax linked to the carbon impacts of specific waste streams should be used to replace LATS. This has the advantage of addressing a future municipal waste stream which incorporates commercial and industrial wastes by basing legislative and fiscal drivers on the type of waste as opposed to who collects it.
4.4.3 Development of landfill tax as described would also create a common denominator between addressing compliance with the Landfill Directive and providing an appropriate mechanism to support the implementation of landfill restrictions as also mentioned.

4.4.4 The development of the landfill tax regime is explored in further detail in the HWP’s response to Consultation on the Introduction of Restrictions on the Landfilling of Certain Wastes.
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